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It is often said, “there is nothing new under the sun” and this is true for the laws protect-
ing the Right to Starlight. This essay focuses on international law principles as found
in International Travel, Outer Space, and World Heritage law and treaties. I define Star-
light broadly, to include all celestial bodies that could be seen from the Earth, such as:
asteroids, planets, meteoroids, galaxies, et cetera thereby expanding the scope of the
Starlight Initiative to Starlight, and the Light of All Celestial Bodies.

International law is frequently based on thousands of years of precedent, and it is the
application of these established international legal norms and principles to the new situ-
ations, or to restate long existing situations, that leads to the creation of so called “new
law.” This was felt when Sputnik was launched on October 4, 1957 because until that
moment, according to the laws of most States — outer space, the stars and the heavens
above, were under the sovereignty of the State whose territory was beneath these stars.
With Sputnik passing overhead every 98 minutes, a new custom in international law was
instantly created overnight — the right to launch objects into space above any State’s
territory, and arguably the removal of every State’s exclusive dominion to the starlight
produced by the heavens above its territory.

From its inception, the development of space, and all of the benefits that derive from
space, has been founded on the principles of equality, openness, and cooperation of all
of humanity?. In part from these principles the Right to Starlight arises, as evidenced by
the numerous international treaties that have recognized that outer space, and likewise
the starlight it produces, is our Common World Heritage to be shared and enjoyed by all
of humanity.

Starlight Is Our Common World Heritage

First let’s understand the evolution of “common heritage of mankind” from previous
conventions. Although the Quter Space Treaties from the 1960’s used the term “man-
kind,” the more modern and gender neutral term of “humankind” has been adopted in
most recent legal instruments and international treaties have also moved from “Common
Heritage of Mankind” to “World Heritage™. Thus the Right to Starlight might best be
framed as a “World Heritage” property right owned by all of humanity.

The law of World Heritage Rights as presently understood, was crystallized in Article
I of the Outer Space Treaty, signed by most countries including the Launching states
of China, Russia, the USA* holding that Outer Space is “the Common Heritage of
All Mankind.” So that one State — through light pollution or other means — may not
interfere with another State’s right to explore space through starlight. The Outer Space
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Treaty describes how outer space, as a territory, along with the objects that derive from
it, cannot be owned by individuals or States®. Therefore, as one State cannot exclude
another from space exploration, as all peoples have a right to utilize outer space as a
property right for tourism, and to enjoy and access starlight for recreation, artistic and
religious inspiration, scientific development, or any other pursuits.

“Outer space, including the moon and other celestial bodies, shall be free for explo-
ration and use by all States without discrimination of any kind, on a basis of equality
and in accordance with international law, and there shall be free access to all areas of
celestial bodies™.® This means that States cannot prevent other States from having access
to any other form of space for exploration including the use of Starlight.”

Although this doctrine subsequently was a basis for appropriately designated
UNESCO World Heritage Sites being set aside as destinations for all of humanity to
enjoy, it is of importance to the Starlight Initiative that prior to later heritage conven-
tions, outer space had already been designated as the “common heritage of mankind”.?
The Convention Concerning the Protection of the World Cultural and Natural Heritage
(1972)° (hereinafter World Heritage Convention)’s primary mission is to define and con-
serve the world’s heritage, by drawing up a list of sites whose outstanding values should
be preserved for all humanity and to ensure their protection through a closer cooperation
among nations. The World Heritage Convention is easily construed to include heritage
destinations such as outer space and locales that provide starlight. A natural heritage
property is considered to be of outstanding universal value for the purposes of the World
Heritage Convention. Outer space and the starlight it produces is arguably a natural
heritage and the Space Treaties collectively treat outer space in a similar manner with
outstanding universal value, to be used, enjoyed, and explored by all humanity.

The Preamble of the World Heritage Convention holds that “the deterioration or dis-
appearance of any item of the cultural or natural heritage constitutes a harmful impover-
ishment of the heritage of all the nations of the world!°. This protection appears again
in the 1994 Universal Declaration of Human Rights for Future Generations:

Persons belonging to future generations have the right to an uncontami-
nated and undamaged Earth, including pure skies; they are entitled to its
enjoyment as the ground of human history of culture and social bonds that
make each generation and individual a member of one human family."!

UNESCO has undertaken activities for the safeguarding of cultural heritage related
to astronomy under the “Astronomy and World Heritage” project launched by the World
Heritage Centre in 2003. This concept was taken up again by UNESCO in 2005 as:

The sky, our common and universal heritage, is an integral part of the envi-
ronment perceived by humanity. Humankind has always observed the sky
either to interpret it or to understand the physical laws that govern the uni-
verse. This interest in astronomy has had profound implications for science,
philosophy, religion, culture and our general conception of the universe.'

This in turn led to the following concepts taken from the Proposed Draft Decision:
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astronomical  observations
have profound implications for the
development of science, philoso-
phy, religion, culture and the gen-
eral conception of the universe...
discoveries of astronomers in the
field of science have had an influ-
ence not only on our understanding
of the universe but also on tech-
nology, mathematics, physics and
social development in general...
the cultural impact of astronomy
has been marginalized and con-
fined to a specialized public...”’

These protections for Starlight are nec-
essary as the impact that Starlight has held
on humanity has been expressed in works
of religion, art, literature, science, philoso-

phy, business, and travel. Star trails above Mauna Kea Observatory (Hawaii).
Photograph courtesy of Richard Wainscoat.

Protection of Religious use of Starlight

The idea of holding the heavens as a religious site is found by nearly every major
world religion, as well as, most of the world’s more localized religions. As such, gen-
eral protections offered by treaties in regard to religious significance have long been in
place including the United Nations Charter and the International Covenant on Civil and
Political Rights, and numerous other instruments'#. These include protection to practice
religion, hold religious beliefs, tolerance, cultural diversity, and maintain religious cul-
tural identity. While the reduction of Starlight may not be a deliberate and calculated
attempt by States to eliminate religious beliefs, the State’s complacency about not pro-
tecting these beliefs that are attached to Starlight, have the same result of constraining
religious identity.

Starlight as a Product derived from Outer Space

Space, as a Common Heritage of Humanity, also includes the principle that activities
of people in outer space affect us all. “That’s one small step for man, one giant leap for
mankind...” as Neil Armstrong declared on his historic first moon excursion in 1969.
Everything discovered, invented, created, destroyed, explored, defined, developed, and
so on, in outer space will gradually trickle down and reach all people everywhere. As
such, the activities carried out in outer space, the right to conduct such activities, and the
benefits from those activities belong to World Heritage.">  One State cannot exclude
another State from participating in this form of sustainable development of the territory
owned by all of humanity, nor in the participation of viewing Starlight, no more than
one State can forbid another State from touring the high seas.'® As such, Starlight plays a
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significant part in sustainable development that involves the balancing of diverse social
and economic needs of all peoples in the present while respecting the needs of future
generations.

Primarily, those States involved in space endeavors are guided by the principle that
all potential scientific discovery and investigation is for the betterment of all people, and
as such, any action undertaken in space affects us all'’. The Liability Treaty’s Preamble
States that the activities of a State acting in outer space affect all mankind when “Recog-
nizing the common interest of all mankind in furthering the exploration and use of outer
space for peaceful purposes.” This concept is further explored in Article 4 of the Moon
Treaty, which States that:

“The exploration and use of the moon shall be the province of all mankind
and shall be carried out for the benefit and in the interests of all coun-
tries, irrespective of their degree of economic or scientific development.
Due regard shall be paid to the interests of present and future generations
as well as to the need to promote higher standards of living and conditions
of economic and social progress and development in accordance with the
Charter of the United Nations.”

This principle holds true for all celestial bodies as would be observed through Star-
light, the Moon merely being the celestial body explored in the greatest detail, and being
relevant at the time the Moon Treaty was drafted.

Ownership of Space Objects

Celestial bodies and natural objects, such as all the stars, galaxies, asteroids, meteor-
oids, comets, the Moon, Mars, et cetera are owned by no one, as “no man’s land” like the
high seas and Antarctica, and are treated as our common World Heritage. The Interna-
tional Astronomical Union (IAU) holds that “As an international scientific organization,
the IAU dissociates itself entirely from the commercial practice of “selling” fictitious
star names or “real estate” on other planets or moons in the Solar System. Accordingly,
the TAU maintains no list of the (several competing) enterprises in this business in indi-
vidual countries of the world”'®. On the other hand, the IAU has recognized the public’s
naming of small bodies in space through The IAU’s Small Bodies Names Committee.
“The committee oversees the process of giving names to some of the nearly 12,000 such
objects discovered to date.” And “After 10 years have elapsed (from the time of discov-
ery), it’s fair game and almost anybody can propose a name,” said Brian G. Marsden,
then secretary of the naming group. '

Manmade objects launched into space, on the other hand, fall under a different theory,
that of State based ownership. A telescope satellite, such as the Hubble Telescope®
launched into orbit is a manmade object and is not a celestial body. This is an important
distinction as it means that a satellite is like a sovereign ship floating on the high seas
and under the full jurisdiction of the State.”!

Rights According to Travel and Tourism Law

Starlight is a cultural and scientific property right, owned by all of humanity, protected

by international law and norms, whose guardianship has been entrusted to individual
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States, for the benefit and enjoyment of all human kind. As a property right, Starlight
must be made available to the owners of this property, so that members of humanity may
freely enjoy their property and be free to travel to it for scientific and leisure purposes.

Starlight could be found everywhere, in the same way that clean pollution free air
could be found everywhere, but the current trend in industrialized and post-industrial
societies, has made Starlight a more scarce a commodity. The right to Starlight therefore
does not seek to enable Starlight views to all communities of humankind, as in metropol-
itan areas where floodlights at night bear their own technological, safety, convenience,
and aesthetic merits??, although this has certialy been proven possible with examples
found in Tuscan and Flagstaff Arizona of the USA, but to provide all of humankind
to have access through reasonable travel to nearby locales that provide Starlight. The
goals of the Starlight Initiative would then be tailored to Starlight as a right of travelers,
and here enters the Right to Starlight as a matter of tourism for leisure and scientific
travel purposes. Therefore, the Right to Starlight is a right for persons to travel to areas
where Starlight is provided and protected, particularly when such view are not available
in their home city.

It is through State based implementation of international laws and norms and the
development of national tourism laws that practically enables the traveler to realize and
exercise her Right to Starlight. Starlight can then be seen as a commodity for consump-
tion by tourists and economic gain for the local tourism industry, and the State, resulting
in a means of tourism and sustainable development.

Travelers

Tourists have particular rights, as found in the law that recognizes the rights to: 1.
to enjoy starlight in space; 2. to enjoy starlight from terrestrial spots on Earth; and 3.
to enjoy starlight while traveling for touristic and scientific purposes. Examples, of
the legal protections are found in treaties, statutes, case law, and local organizations?
regarding light pollution for the environment, ecology?*, and of State based patrimonial
rights to landscape and starlight views®.

Hosts

The sustainable development aspect is felt by the State that is acting as a host show-
casing the starlight to the scientific traveler and tourist. The United Nations along with
other governments and non-governmental organizations have sought ways in which
regular and continuous economic development can lead to the betterment of mankind.
Pursuant to these goals, sustainable development as advocated by Bruntland to be “devel-
opment that meets the needs of the present without compromising the ability of future
generations to meet their own needs. It contains within it two key concepts: the concept
of ‘needs’, in particular the essential needs of the world’s poor, to which overriding pri-
ority should be given; and the idea of limitations imposed by the State of technology and
social organization on the environment’s ability to meet present and future needs”?.

A significant part of sustainable development involves the balancing of diverse social
and economic needs of the present and respecting the needs of future generations. Here
it is important to recognize that the access to starlight will normally be found in the rural

181



areas that are frequently in need of greater development, compared to the metropolitan
areas whose development has blocked out views of starlight.

Cultural patrimony rights to scenic views are a part of intellectual property law, and
hold yet another binding protection for the Right to Starlight. Although owned by no
particular individual, it has been established that certain landscapes cannot be misappro-
priated by others to deceive consumers into believing that products originate from that
particular region, nor can power lines or other modern encroachments displace the land-
scape portrayal that has been used and enjoyed “virtually untouched since the Middle
Ages”?. In the Tuscany case, the landscape was deemed as the backdrop for “renais-
sance paintings, 19" century novels and innumerable Italian movies,” and had remained
virtually untouched since the Middle Ages™?8. That is to say, these intellectual property
rights to certain views are held to be owned by a community. In the same way, Starlight
views, particularly those that have centuries’ old ties to literary, religious, scientific, and
artistic uses find protection under the these same cultural patrimony rights.

Providers of Travel

We quickly see that a great deal of jobs, affecting both individuals and whole econo-
mies, can be tied in with the concept of tourism and sustainable development of Starlight
locales.?” The need to produce a product for which tourists are willing to take their time
and money to visit and purchase is of the utmost concern for the financial needs of the
host country and its individual citizens that will act as hosts and guides for the tourists.*
The UN World Tourism Organization emphasizes this point:

The challenge for stakeholders involved in all industries is to find a bal-
ance between sustenance, prosperity and people’s desire to improve their
financial/material well-being, with the underlying need for identity, com-
munity, religion, home and family. Travel and tourism can play a vital
role in balancing these forces. It not only provides the livelihoods for both
rural and urban communities, but has the capacity, when planned, devel-
oped and managed properly, to enhance community relations and build
bridges of understanding and peace between nations.’!

From the provider of travel and host State point of view, cultural landscapes would
also rightly encompass Starlight, and therefore receive protection according to the Herit-
age Convention in a manner like that already adopted by UNESCO.?? Here it is worth
noting that the Right to Starlight could easily be attached to existing World Heritage
sites, merely ensuring extra protection of preventing outside lights from interfering with
the natural and historic views that accompany the site many of the 830 properties pres-
ently designated.** At the same time taking care to not condemn such renowned artificial
lighting as is found in Spain with the floodlights of Seville’s Cathedral, whose nighttime
illumination is specifically lauded in travel journals, yet is a designated World Heritage
site.™

Enforcement of the Right to Starlight
International law enforces international legal obligations, including property inter-
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ests. Here, World Heritage is the property of all humankind, and while there may be
protective laws, enforcing this is another matter, as only States can sue other States
under this type of international treaty.> A State is responsible for the activities that
occur within its jurisdiction — whether they are authorized or unauthorized. Protection
of cultural heritage is not as fundamental as say protection for the necessities of life or
human rights, as such would not warrant sanctions like those provided by UN Security
Council threats of Art 39.

Within the framework of International Law and State based legal instruments*, Pro-
tection of Starlight could then be implemented in the same manner as previous instru-
ments of heritage law that: 1. Reaffirms the sovereign rights and responsibilities, towards
the International Community, of each State for the protection of its own cultural and
natural heritage; 2. Calls upon the International Community to provide all the possible
assistance needed to protect and conserve the cultural and natural heritage of Starlight:
3. Invites the authorities of States to take appropriate measures in order to safeguard the
cultural and natural heritage of Starlight: 4. Further invites the States to co-operate with
UNESCO, the World Heritage Committee, the UNWTO, and the Starlight Initiative with
a view to ensuring effective protection of its cultural and natural heritage in Starlight.?’

While punishments in the form of Sanctions or suspension of diplomatic relations are
more appropriate for a State’s violation of more fundamental Human Rights, enforcing
organizations for Starlight, could instead offer rewards for States that implement and
provide Starlight areas for travelers. This would naturally take the form of organizations
mobilizing their scientific and touristic pursuits towards those States that are in fact
providing Starlight. The recognition, and conversely boycott, by these organizations
towards those States would provide the economic remedy and motive sought to ensure
Rights to Starlight are protected.

Conclusion

Having established these rights under international law, the conclusion is that there
exist duties for both States and international organizations to protect the World Herit-
age Right to Starlight, as well as, their duties to foster the rights of travelers, hosts, and
providers of travel to enjoy this Starlight “property interest” that belongs to all humanity.
The existing legal instruments demonstrate the protection for the Right to Starlight, but
it is the States that act as custodians of World Heritage that are charged with ensuring
these rights are enforceable, and in turn made available to all of humanity.

Notes

1. Dr. Phil Cameron of Alexander Anolik Law Corporation, San Francisco, USA (www.TravelLaw.
com) and President and Founder of The Space Travel Law Association (STELA) (www.SpaceTra-
velLaw.com) earned his S.J.D. Doctorate in International Law (with honors); LL.M. Masters in
International Law (with honors), and the requirements for an Intellectual Property Certificate (with
distinction); and J.D. Law Degree and a Certificate of International Law (with distinction) from
Golden Gate University, San Francisco, USA. Dr. Cameron completed study abroad programs
hosted by Oxford University, England; Temple University, Japan; Mahidol University, Thailand;
Paris X Nanterre, France; and other programs at The Hague Academy of International Law, The
Netherlands; and Keio University, Japan. He has co-taught courses in Travel Law at San Francisco
State University and San Francisco Law School and regularly presents papers for The International
Forum of Travel and Tourism Advocates (IFTTA) (www.IFTTA.org). His pre-law work included

183



Philosophy, World Religions, International Studies, and Linguistics.
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10 UNESCO Convention Concerning the Protection of the World Cultural and Natural Heritage
1972.

11 Universal Declaration of Human Rights for Future Generations, Art. 1 and 2 UNESCO 1994.
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ence, 33" Session. 2005.
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20 Edwin Hubble being my personal favorite astronomer, due to his previous profession was as a
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of the expanding universe and size of the universe through the empirical Redshift Distance Law of
galaxies, showing that lawyers can in fact contribute to the betterment of humankind; and of course
the Hubble Telescope having the purpose of being in orbit, “beyond the interference of atmosphere
and background light.”

21 Not unlike the situation on the Earth, where manmade islands have been formed for example, in
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